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DearFellow:

Theenclosedarticleentitled"Advice to aClient BeforeSigning a Premarital
Agreement"waspublishedin theSpring2004 issueof theAssociationofCertifiedFamily Law
Specialist’snewsletter. It providesatemplatefor a letter to bewrittento aclient beforethey
sign thepremaritalagreement.

Premaritalagreementscan bea sourceofincome,but theyentail risk to the attorney.
Ameliorateyour risk by puttingyour advice to theclient in writing beforeyourclient signsthe
agreement.I hopeyou find this articlehelpful in yourpractice.

Pleasecall meif you haveany questionsaboutCalifornia law.

Very truly yours,

LAW OFFICESOF PETERM. WALZER

PeterM. Waizer

PMW:al
Enclosure
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THE STATE BAR OF CAUFORNIA,
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"For to be wise, andin love,
was not givento thegods themselves."

Aphra Behn,
The Confessionof the
NewMarried Couple

A premaritalagreementmay be
challengedeitherat thetime the
partiesto the agreementdivorce or

whenoneof them dies. There is a risk that the
premaritalagreementwill not be enforced.At
that time, circumstancesmay bequite different
from what they arenow. The law maychange,
or a partywho wasoncewealthymay no
longerbe wealthy. Mental and physicalhealth
declines.Memoriesfade. Partiesmaynot keep
their promisesundertheagreement.They
may commingletheir assets.Theymight not
amendtheagreementwhen it is necessary.
They may divorcein anotherstateor country
where theagreementwill bemeaningless.
They may even losethe agreement.

Although it is impossibleto protectyour
clients from everyeventuality,it would be wise
to memorializeyour adviceasto thepossible
circumstancesthat might makethe agreement
unenforceable.Someof the risk of a set-aside
canbe amelioratedby a client who takes
certainprecautions.Encourageyour client to
consultwith you in thefuture if thereis a
changein its circumstances.

Mr. Wainright owns homesin several
countriesand states.He is wealthy. He is
gettingmarriedto Ms. Cherie. Theyalready
havea child. You havebeenaskedto
representhim in the eventthe coupleendsup
getting divorcedin California.What follows is
a letter you maywant to write him.

Re: Wainright and Cherie
Premarital Agreement

Dear Mr. Wainright:
The purposeof this letter is to summarize

someof theissueswe havediscussedin
connectionwith the premaritalagreementyou
have askedmeto prepare.Someof these
points have beenmadebefore; theyare
repeatedhereso that you have in one
documentall of theadviceI havegiven you.

The Risks of Marriage and
Divorce

Even with a premaritalagreement,
marriageis a risky partnership.Under
California law, theworking spousecan be
orderedto pay 60 percentof his income in
child and spousalsupport. In a divorce,
businessesarevalued for more than theycan
be sold for; in fact, even if your business
cannotbe sold, it can have a value in a
divorce.Attorneyandaccountingfeescanbe
extraordinarywith or without a premarital
agreement.On occasioncourtssetaside
premaritalagreementsanddo not enforce
them. Theonly sure way to shieldyourself
from a costly divorce is not to get married.

You have chosento marry andreside
at leastpartof thetime in California. A
personwith significantwealthsuchas you may
choosea domicile suchas Texas, wherethere
is only limited alimony, or Florida, where child
supportis basedon thereasonableneedsof
the children andnot necessarilyon the
standardof living of the payor. You have
analyzedthesealternativesandrejectedthem.
I do not makea recommendationas to where
you should be marriedandlater domiciled.

Why You May Need a California
Premarital Agreement Even if
You Do Not Plan to Live Here

Even if you personallydo not live here.
California canassertjurisdiction over you for
thepurposesof orderingsupport and
attorneys’fees,and possiblymake ordersfor
thedivision of certainproperty, if you are
personallyservedwith a Petition for Dissolu
tion of Marriage, legalseparationor annul
ment in California, owned propertyin
California, hadcertainminimum contactswith
theStateof California including possibly
doing businesshere,or causedan effect in
California. Making a threatover thetelephone
to your wife couldbe consideredcausingan
effect in California. Sendingan email could
conceivablybe consideredsufficient contacts
with this stateto establishjurisdiction.

A court can granta divorceas to status-
only to your wife evenwithout jurisdiction over
you but it would not make monetaryorders.
We are a "no fault" state,so theredoesnot
have to be proof of somewrongsuchas
adultery. But, if a partycommitsdomestic
violence againsttheother; that factcanbe
consideredby a court in ordering higher
supportor awardingsole custodyto the non
injured party with very limited visitation to the
perpetrator.Therecould be seriouscriminal
consequencesasa result of committing
domesticviolence.

PETER M. WALZER, J.D., CFLS

Selecting a Suitable Place to
Marry and Be Domiciled

PeterM. Waizer is aformer
presidentof theAssociationof Certified
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We also follow a rule of lawcalled the
doctrine of divisible divorce.That meansthat
eachaspectof a divorceis treateddifferently
for jurisdictional purposes.For example, if
your wife hasbeenheresix monthswith your
child with your consent,California could
maintain jurisdiction over custodyand
visitation, but unlessyou hadminimum
contactswith thestatea court couldnot make
any financial ordersagainstyou, including
child support. If your wife were to come here
with a child without your permission,you
would have to act promptly to seek return of
thechild. If sheremainedheresix months,
California couldacquirejurisdiction over
custody.If shecameherewhile pregnantand
did not return, California could acquire
custodyjurisdiction, even if shewere hereless
than six months.

By preparingthis California agreement,I
havenot recommendedCalifornia as a "good"
placeto obtain a divorce. In fact, it maybe
oneof theworst statesto getdivorced.Our
spousalandchild support arehigh compared
to someother states.The child supportis
basedon the standardof living of the father.
Our spousalsupport is basedon the marital
standardof living, whetherthe partiessave
their moneyor lavishly spendit on G5 jets and
mansions.

Hereis whata California premarital
agreementdoesanddoesnot do. It is
designedto applyif you aredivorcedin
California only. It mayapply if you are
divorcedin any of the other49 states,but that
is not assured.If you want to ensurethat it
would beenforcedin other statessuchas New
York or Florida, I recommendthat you
authorizeus to retaincounselin thosestates
on your behalf.The agreementwill probably
not be enforcedin foreign countries. Many
countrieshave matrimonialregimesbasedon
an entirely different systemof marital law. In
thosecountries,personswho aregetting
marriedcanselectone of variousmarital
regimes.This is donebefore a notaire, a quasi-
judicial official who allowsthe partiesto electa
separateproperty regimeor a regime of
sharedproperty. France,Portugal,andAustria
areexamplesof countriesthat have marital
regimes.

Premarital AgreementsCannot
Regulate Child Custody,
Religion, or Personal Issues

Premaritalagreementscannotregulate
child custody.Custodydecisionsarebasedon
what is in thebestinterestof thechildren at
anygiven time with certainexceptions.
Premaritalagreementscannot limit child
support,as it is regulatedby public policy
considerations.Premaritalagreementscannot
regulatea party’s right to worshipin a certain
religion or regulatehow a child will be raised
in a certainreligion. Premaritalagreements
cannotcovera person’shabits, suchas who

will washthe dishes,whethera personwill
drive quickly or slowly, or whethersomeone
will pick up his or her clothing. Nor can they
punishsomeonefor beingunfaithful.
Premaritalagreementsarecontractsthat can
modify only certainCalifornia laws.

Primary Value of Premarital
Agreements: Waiving Community
Property Law

Theprimary useof premaritalagree
mentsis to waive California’s community
propertylaw. Communityproperty mustbe
divided equally by a court. Community
propertyis any propertyacquiredduringthe
marriagewhile thepartiesareliving in
California that is not a gift or an inheritance
which is separateproperty andawardedto
the partywho receivedit. Propertyowned
before marriageis separatepropertyand
cannotbe divided by a court. Efforts to
enhanceseparatepropertybusinessesor other
separateproperty, createa community
propertyinterest in that separateproperty.
Thedeterminationof what is separateand
what is communityproperty often requiresthe
useof forensicaccountants.In high-asset
cases,the accountingandlegal fees can run
into thehundredsof thousands,or even
millions, of dollars.

Furthermore,in determiningwhethera
businessowned beforemarriagehasany
communityinterest, theproperty mustbe
valued both atthe time of marriageand at the
time of separation,and sometimesagainat
the time of thedivorcetrial, which can be
yearsafter filing for divorce.Similar calcula
tionsare madefor realestateand intellectual
property. Furthermore,earningsarecommu
nity property. If you marriedwithout a
premaritalagreementandearned
$50,000,000duringyour marriage,that
entiresum would be communityproperty.
That meansyour wife would own one-halfof
that property andanythingpurchasedwith
that property.

Furthermore,if you lost any of that
moneyin a bad investmentor mismanaged
your assets,your wife may have an action
againstyou for a breachof fiduciary duty. And
if you reinvestedthoseearningsin a separate
propertybusinessor anyotherproperty, your
wife could requestthat you reimbursethe
community for themoneyspent.In a long
marriage,that tracingmaybe impossibleto
do, andsometimesthe separatizerforfeits his
interest.

UnderCalifornia law, the proceedsof
loansarecommunity propertyundercertain
circumstances.If an individual ownscompa
niesand usesfinancingor factoringto finance
a business,the loanproceedscan be so
commingledin the business,that the owner
can endup losinghis separateproperty
interest.If you refinanceyour real estate,you
may becontributing community propertyto

your separatepropertyasset.
Community propertylaw fills many

volumesof legal books,andthe field is
becomingmorecomplex. It is impossibleto
outline everycircumstancethat is coveredby
the law. Suffice it to saythat with a proper
premaritalagreement,thepartiescan waive
their communityproperty rights - if they
comply with the executorytermsof the
agreementandif theykeep their separate
property separate.

Estate Planning Aspectsof the
Agreement

A premaritalagreementwill also allow
peopleto waive their probaterights. If a party
dies without a will or trust madeduringthe
marriage,the spousehascertainproperty
rights andrights to support from theestateof
the personwho dies.The premaritalagree
ment that I draftedwaivestheserights of
intestacyas well as theright of your wife to
administeryour estate.It createsa situation
where the only way your wife could makea
claim on your estateis througha will or trust
that you write. This canavoid unnecessaryand
expensivewill contestswherea spousemakes
claims based on the law whenthereis a will or
trust.

I adviseyou to prepareproperestate
planningdocumentsthat will protectyour wife
andyour children. Properestateplanningcan
avoidugly postmortemfights aboutyour estate
andavoid certainestatetaxes. This could be
difficult becauseit is not clearin whatstateor
countryyou will be residingwhenyou die.

Often the estateplanning aspectsof the
agreementare negotiatedwith theother party
to theagreement.In thecurrentdraft of the
agreementthat is being sentto your wife, she
is entitled to nothing at your death.You should
consultwith estateplanning counselto
determinewhetheryour estateplanshould be
modified in light of this agreement,your
marriage,or the birth of your child.

I expectMs. Cherie’sattorneyto demand
that shebeguaranteedin the documentsome
portion of your estateat your death.In that
way, the agreementwill act asa contractto
makea will or trust. I would encourageyou to
be flexible on this point. Life insurancecan
also beconsideredas partof theestate
planningprocess.At your age, it is inexpen
siveandmay makesensein the contextof
your overall estateplan.

Many clients retainan expertin estate
planningto draft this aspectof theagreement.
I do not specializein this areaof law. If Ms.
Cherie asksto be namedin your will or trust,
tax consequenceswill needto beconsidered.If
this is an issue, I will recommendestate
planningcounsel.Specialplanningwill needto
be madeif Ms. Cherie is not a UnitedStates
citizen.



Spousal Support

Until very recently,underCalifornia law,

partiesto a premaritalagreementcould not
waive or limit spousalsupport. Many other
statespermitthis waiver.The law currently

allowspartiesto waive or limit spousal
support,unlessthat limitation or waiver is
deemedunconscionableat thetime of the
divorce. Becauseour statuteis new, we do not
know how a court will interpret theword
"unconscionable."We can only speculateasto
whetherthe court will interpretan unconscio
nable agreementto be onethat leavesa
personon "stateaid," asdo many otherstates,
or whethertheywill look at the relative
circumstancesof theparties.At this point, I

cannotadviseyou on whethera court will
enforcethis provision. In somecases,we set
up a trust to provide for thespouse.If the
spouseseeksspousalsupport or conteststhe
support waiver,sheforfeits the right to
benefitsunderthe trust.

You have insistedthat the agreementnot
provide for anyspousal supportto Ms. Cherie.
Due to your significantwealth,a waiverof
spousalsupport may be determinedto be
unconscionableby the courtwho receivesthe
agreement.By waiving spousalsupport, I
believe that you arejeopardizingthevalidity of
this paragraph.I recommendthat the
agreementprovide for a reasonableamountof
spousalsupport to Ms. Cherie. Otherwise,a
court may set spousalsupport on its own, in
an amountwhich you do not find reasonable.

Consideration or Payments to
Ms. Cherie

A well-draftedpremaritalagreement
providesan incentivefor the personssigning it
to honorit. If the agreementis not sufficiently
generous,thereis an incentivefor your spouse
to attack theagreement.A good agreement
will be fair. If theagreementdoesnot provide

sufficient assetsfor a party, that party is likely
to file anaction to setasidethe agreement,
leading to an expensivedivorce.Furthermore.
thereis the chancethat a courtmight setthe
agreementaside.We have included in our
agreementan interrorumclausewhich states
that a partywho conteststheagreement,will
forfeit any benefitsundertheagreement.
Although this clausemaynot beenforceable,it
may provide a disincentiveto litigate the
validity of theagreement.This clausemaynot
be enforceablein California andother states.

The agreementprovidesfor paymentsto
be madeto Ms. Cherie uponeachyearly
anniversaryof marriagefor the first 10 years.
Thesesumsmustbepaidwhen due. Other
wise,your lack of performanceunderthe
agreementmay preventyou from enforcing

the agreement.We have placeda capon the
amount of thesepaymentsthat limits their
total to one-halfof your networth.

Tax Issues

We have discussedthat the transfersyou
maketo Ms. Cherie duringmarriage
strengthenthe agreement.Typically, property
transferredbetweenUnited Statesresidents
who aremarriedare tax free. In the United
States,non-residentaliensaretaxed on
transfers,which aretreatedeitheras a gift on
which the transferorwill paya gift tax or as a
paymentof income or a sale.You should

consultwith competenttax counselin the

countrieswhereyou are living to determine
the bestway to treat thetransfersbetweenyou

andMs. Cherie. You mustmakesure that you
andMs. Cheriefile tax returns that are
consistentandthat take into accountthe
transfersmandatedby theagreement.

Further,you haveindicated that you paid
Ms. Cherie $500,000prior to marriage.This
transfermayhavetax consequences,either in
theUnited Statesor elsewhere.I recommend
that both of you seekcompetenttax counsel

to adviseyou with regardto theconsequences
of thetransfersmadeto Ms. Cherie both

beforeandduring marriage.

Amendments to Agreement

A marriagecanbe relatively short or last
for 40 years.Over that period, lawschange,
fortunescanbe madeandlost, andwhereyou
live can changemany times. Becauseof these
changes,it is hopedthat whenthereis a major
changeor a passageof time you will have
your attorneys’review theagreementand
makesure it still appliesto your situation.

TheCalifornia agreementis currentlya
"back-up" agreement,written in the eventone
of you files for divorcein California. In the
eventthat you and/orMs. Cherie moveto
California, buy propertyhere, or beginto
travel regularlyhere,you should amendthe
agreementto coverthe specific situationat the
time.

If your assetsdecrease,you mayalso
want to changeaspectsof the agreementso
theburdenof the property settlementis not so
heavy that you cannotmeet it. At themoment
you have wealth,but circumstanceschange
and it maybe, howeverunlikely, that Ms.
Cherie hasthe wealthandthat you do not.
Becauseyou havewaivedspousalsupport,you
would have no right to obtain support from
Ms. Cherie. You havewaived all your rights to
shareany of Ms. Cherie’sproperty.

In the pastfive years,therehave been
two major revisionsin California caselaw
relating to premaritalagreements.It is likely
the law will continueto change.I recommend

you review the agreementregularly to protect

againstchangesin the lawsof thejurisdictions

you live in.

Disclosure

Theproblemof how much disclosureis
sufficient is a difficult one underCalifornia law.
Ordinarily, unmarriedpersonsdo not have a
fiduciary duty to eachother, so thelevel of
disclosuremaybe less thanfull, although

California law is conflicting on this point. One

sentenceof the Family Code§16 15 says"a
full, fair andreasonabledisclosure"is required,
andthe nextsentencepermits partiesto waive
disclosurebeyondthedisclosurethat is
provided.

On theother hand, it could beargued
that you have a fiduciary duty to Ms. Cherie
which would require full disclosurebecause
Ms. Cherie andyou have a child andyou live
together.

We have discussedvarious possibilitiesfor

provide providing Ms. Cheriea full disclosure

without being specific aboutexactvalues.At
the time of this letter, we have prepareda very
generaldisclosurethat statesthat thenet
worth of your businessesandpropertiesis not
less than $20,000,000.This may not be
sufficient disclosure.

I amconcernedthat a court would find
that Ms. Cherie could not properlynegotiate
the agreementandgive a knowing waiverof
her rights without having adequateknowledge
of your finances.

I amwilling to work with you in providing
Ms. Cherie a disclosurethat protectsyour
privacy,but providesher attorneywith
sufficient informationto negotiate.

You haveelectednot to provide us with

detailedinformationregardingthe natureand
extentof your assets.You have also askedthat

we not provideyour tax returnsor any

detaileddisclosureof your assets.Although we
arecognizantof your needfor privacy, please
keepin mind that thelimited disclosuresmade
in the agreementmay not be deemed
sufficient andmay imperil thevalidity of the
agreement.

Confidentiality

Ordinarily, discussionsbetweenan
attorneyand client are confidentialunder
California law, but it could bearguedthat by
my certification of the premaritalagreement
you arewaiving theattorney - client privilege,
even thoughthe certification saysyou are
specifically not waiving the privilege. I
recommendthat you do not show or discuss
this letter with anyonebecausethat couldbe
considereda waiverof the attorney- client
privilege.



Signing the Agreement

Perhapsthe bestway to ensurethat the
agreementis understoodandenteredinto
voluntarily, is to videotapethesigningof the
agreement.Short of doing that, we must
arrive at a way of making sure that Ms. Cherie
confirms that sheunderstandsthe entire
agreementandthat shehasbeenproperly
advisedof all its terms.Ms. Cheriemust
notarizetheagreement.I suggestthat the
agreementbeexecutedwith six "original"
signatures.It is critical that you work with me
to makesure I receive a fully signedagreement
beforeyou marry. You mustalso maintain a
copywith your records,assumingI may not be
practicinglaw or alive. I recommendthat you
maintain severalcopiesin safedepositboxes.

I would like an opportunity to review the
agreementwith you over thetelephonebefore
thefinal versionis mailedto Ms. Cherie and
her attorney, I will ask you to acknowledge
that you havebeen providedwith the
opportunity to ask anyquestionsof me or any

otheradviser, to seeka secondopinion, or
evento haveanotherattorney take over the
preparationandnegotiationof theagreement,
if you so choose.

By countersigningthis letter below my
signature,you confirm that eachandall of the
following arecorrect:

1. You understandthe provisionsof this
letter.

2. You agreeto the termsthat will be
presentedto Ms. Cherie in the
California premaritalagreement.

3. You understandwhat theCalifornia
premaritalagreementdoesand what it
doesnot do.

4. You understandthat you havean
absoluteright to independentlegal
counselto adviseyou with regardto
your rights andtheadvisability of
signingthis letter, andthat if you have
any reservationsat all aboutdoing so, I
recommendyou obtain independent
legal counsel.

Enforceability of the Agreement

Enforceabilitydependson factsor laws
that arisein thefuture. I do not guaranteethat

theagreementis enforceable.It is bestto view

theagreementas a documentthat can
strengthenyour bargainingposition in the

event of divorce.At that time, you can
determinewhetherit is applicableand
enforceable.

Possiblereasonsthe agreementmaynot

beenforced:

1. It maynot beenforceableif you do

not live in California.

2. The spousalsupportclausemay notbe
enforceableeven if you do live in
California becauseit is deemed
unconscionableat thetime of the

divorce.

3. It maynot be enforceableif California

law changes.

4. It maynot be enforceableif you do not
keepyour separateproperty separate.

5. It may not be enforceableif you enter

into conflicting agreementsin other

statesor countries.

6. It maynot beenforceableif you do not
keepa copyof theagreement.

7. It maynot be enforceableif Ms.

Cherie establishesthat shewas forced

into signingthe agreementor that she

did not know what shewasdoing

when shesignedit. Ms. Cherie could

even claim that you werein a
"confidential relationship" under
California law, that you owed her a
fiduciary duty at the time of marriage,

andthat you breachedthat duty.

8. It maynot beenforceableif Ms.

Cherie claimsshewasnot adequately
representedby a competentand
independentattorney.

9. It maynot be enforceableif the
California premaritalagreement
statutewasnot followed in that you did

not provide Ms. Cheriewith a full
disclosureof your assetsand
obligations.

10. It may not beenforceableif youdo

not comply with your obligationsunder
the agreement.

11. It maynot be enforceableif it is
deemedto be promotiveof divorce.

12. It maynot be enforceablefor reasons

that we cannotanticipate.

13. It maynot be enforceableif oneof

you sign it less than sevendaysafter

thelast draft or versionis presented.

In spite of the pitfalls, most premarital
agreementsareenforcedin California with
regardto thedivision of property. Whethera
court will enforcethewaiverof spousal
supportis a questionthat would be up to a
judicial officer, who mustdeterminewhether
thewaiver or limitation is unconscionableat
the time of divorce.

Thankyou for your understandingand
cooperation,and this opportunityto represent
your interestsin negotiatingthis premarital
agreement.

Yoursvery truly.

Counselfor Mr. Wainright

Acknowledgment

I have readand understoodtheforego
ing, andI authorizemy attorney to releasethe
Agreementdated17 July 2003 to Ms.
Cherie’s attorney, I amsigning this letter of my
own free will, without duressor undue
influence.

Dated:

______________

BentleyWainright

Caveat:The peoplein this letterarefictional.
Thenamesusedherearenot thenamesof
clients,nor are thefacts the facts in any caseI
have handled.Any resemblanceto actual
people is coincidental.The legal issues
representsomepossibleissuesthat mayarise
in a premaritalagreement.Other issuesnot
coveredheremayarise in your own premarital
agreement,andthe advisory letter should be
tailored to that situation.
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